Care Act 2014 Statutory Guidance
Excerpts Relating to Usual Cost Ranges and Top Up Policy

Guidance sections:

Charging and Financial Assessment

8.36 Where the care planning process has determined that a person’s needs are best
met in a care home, the local authority must provide for the person’s preferred choice of
accommodation, subject to certain conditions. This also extends to shared lives,
supported living and extra care housing settings. Determining the appropriate type of
accommodation should be made with the adult as part of the care and support
planning process, therefore this choice only applies between providers of the same

type.

8.37 The local authority must ensure that the person has a genuine choice of
accommodation. It must ensure that at least one accommodation option is available
and affordable within the person’s personal budget and it should ensure that there is
more than one of those options. However, a person must also be able to choose
alternative options, including a more expensive setting, where a third party or in certain
circumstances the resident is willing and able to pay the additional cost (‘top-up’).
However, an additional payment must always be optional and never as a result of
commissioning failures leading to a lack of choice.

Other considerations

10.27 In determining how to meet needs, the local authority may also take into
reasonable consideration its own finances and budgetary position, and must comply
with its related public law duties. This includes the importance of ensuring that the
funding available to the local authority is sufficient to meet the needs of the entire local
population. The local authority may reasonably consider how to balance that
requirement with the duty to meet the eligible needs of an individual in determining how
an individual’s needs should be met (but not whether those needs are met). However,
the local authority should not set arbitrary upper limits on the costs it is willing to
pay to meet needs through certain routes — doing so would not deliver an approach
that is person-centred or compatible with public law principles. The authority may
take decisions on a case-by-case basis which weigh up the total costs of different
potential options for meeting needs, and include the cost as a relevant factor in
deciding between suitable alternative options for meeting needs. This does not mean
choosing the cheapest option; but the one which delivers the outcomes desired for the
bestvalue.



Calculating the personal budget

11.22 Itis important to have a consistent method for calculating personal budgets that
provides an early indication of the appropriate amount to meet the identified needs to
be used at the beginning of the planning process. Local authorities should ensure that
the method used for calculating the personal budget produces equitable outcomes to
ensure fairness in care and support packages regardless of the environment in which
care and support takes place, for example, in a care home or someone’s own home.
Local authorities should not have arbitrary ceilings to personal budgets that result
in people being forced to accept to move into care homes against their will.

11.25 The Act states the personal budget must be an amount that is the cost to the local
authority of meeting the person’s needs. In establishing the ‘cost to the local authority’,
consideration should therefore be given to local market intelligence and costs of local
quality provision to ensure that the personal budget reflects local market conditions
and that appropriate care that meets needs can be obtained for the amount specified in
the budget. To further aid the transparency principle, these cost assumptions should be
shared with the person so they are aware of how their personal budget was established.

Annex A

12) A person must not be asked to pay a ‘top-up’ towards the cost of their
accommodation because of market inadequacies or commissioning failures and must
ensure there is a genuine choice. The local authority therefore must ensure that at least
one option is available that is affordable within a person’s personal budget and should
ensure that there is more than one. If no preference has been expressed and no suitable
accommodation is available at the amount identified in a personal budget, the local
authority must arrange care in a more expensive setting and adjust the budget
accordingly to ensure that needs are met. In such circumstances, the local authority
must not ask for the payment of a ‘top-up’ fee. Only when a person has chosen a more
expensive accommodation can a ‘top-up’ payment be sought. Paras. 20 and 21 set out
guidance on additional costs.

Availability

13) Local authorities have specific duties to shape and facilitate the market of care and
support services locally, including ensuring sufficient supply. As a result, a person



should not have to wait for their assessed needs to be met. However, in some cases, a
short wait may be unavoidable, particularly when a person has chosen a particular
setting that is notimmediately available. This may include putting in place temporary
arrangements —taking in to account the person’s preferences and securing their
agreement — and placing the person on the waiting list of their preferred choice of
provider for example. It should be remembered however that such arrangements can be
unsettling for the person and should be avoided wherever possible.

14) In such cases, the local authority must ensure that in the interim adequate
alternative services are provided and set out how long the interim arrangement may last
for. In establishing any temporary arrangements, the local authority must provide the
person with clear information in writing on the detail of the arrangements as part of their
care and support plan. As a minimum this should include the likely duration of the
arrangement, information on the operation of the waiting list for their preferred setting
alongside any other information that may be relevant. If any interim arrangements
exceed 12 weeks, the person may be reassessed to ensure that both the interim and the
preferred option are still able to meet the person’s needs and that remains their choice.

Choice that cannot be met and refusal of arrangements

17) Whilst a local authority should do everything it can to meet a person’s choice,
inevitably there will be some instances where a choice cannot be met, for example if the
provider does not have capacity to accommodate the person. In such cases, a local
authority must set out in writing why it has not been able to meet that choice and
should offer suitable alternatives. It should also set out the detail of the local authority’s
complaints procedure and if and when the decision may be reviewed.

18) A local authority must do everything it can to take into account a person’s
circumstances and preferences when arranging care. However, in all but a very small
number of cases, such as where a person is being placed under guardianship under
Section 7 of the Mental Health Act 1983, a person has a right to refuse to enter a setting
whether that is on an interim or permanent basis. Where a person unreasonably refuses
the arrangements, a local authority is entitled to consider that is has fulfilled its
statutory duty to meet needs and may then inform the person in writing that as a result
they need to make their own arrangements. This should be a step of last resort and local
authorities should consider the risks posed by such an approach, for both the authority
itself and the person concerned. Should the person contact the local authority again at
a later date, the local authority should reassess the needs as necessary and re-open the
care and support planning process.



Contractual terms and conditions

19) In supporting a person’s choice of setting, the local authority may need to enter into
a contract with a provider that they do not currently have an arrangement with. In doing
so, they should ensure that the contractual conditions are broadly the same as those
they would negotiate with any other provider whilst taking account of the individual
circumstances. Strict or unreasonable conditions should not be used as a means to
avoid or deter the arrangement.

Additional costs or ‘top-up’ payments

20) In some cases, a person may actively choose a setting that is more expensive than
the amount identified for the provision of the accommodation in the personal budget.
Where they have chosen a setting that costs more than this, an arrangement will need
to be made as to how the difference will be met. This is known as an additional cost or
‘top-up’ payment and is the difference between the amount specified in the personal
budget and the actual cost. In such cases, the local authority must arrange for them to
be placed there, provided a third party, or in certain circumstances the person in need
of care and support, is willing and able to meet the additional cost.

21) The following sections of guidance only apply where the person has chosen a more
expensive setting. Where someone is placed in a more expensive setting solely because
the local authority has been unable to make arrangements at the anticipated cost, the
personal budget must reflect this amount. The person would then contribute towards
this personal budget according to the financial assessment. The additional cost
provisions must not apply in such circumstances.

Agreeing a ‘top-up’ fee

22) Having chosen a setting that is more expensive, based on good information and
advice, the local authority should ensure that the person understands the full
implications of this choice, remembering that this is often a point of crisis. This should
include for example that a third party, or in certain circumstances the person needing
care and support, will need to meet the additional cost of that setting for the full
duration of their stay and that should the additional cost not be met they may be moved
to an alternative setting.

23) The local authority must ensure that the person paying the ‘top-up’ is willing and
able to meet the additional cost for the likely duration of the arrangement, recognising
that this may be for some time into the future. Therefore it must ensure that the person



paying the ‘top-up’ enters into a written agreement with the local authority, agreeing to
meet that cost. The agreement must, as a minimum, include the following:

ethe additional amount to be paid

ethe amount specified for the accommodation in the person’s personal budget
ethe frequency of the payments

*to whom the payments are to be made

eprovisions for reviewing the agreement

ea statement on the consequences of ceasing to make payments

ea statement on the effect of any increases in charges that a provider may make

*a statement on the effect of any changes in the financial circumstances of the person
paying the ‘top-up’

24) Before entering into the agreement, the local authority must provide the person
paying the ‘top-up’ with sufficient information and advice to ensure that they
understand the terms and conditions, including actively considering the provision of
independent financial information and advice. Further detail on each of these points is
set out below.

25) Ultimately, if the arrangements for a ‘top-up’ were to fail for any reason, the local
authority would need to meet the cost or make alternative arrangements, subjectto a
needs assessment. Further details are set out below in the consequences of ceasing to
make payments. Local authorities should therefore maintain an overview of all ‘top-up’
agreements and should deter arrangements for ‘top-up’ payments to be paid directly to
a provider.

The amount to be paid

26) The amount of the ‘top-up’ should be the difference between the actual costs of the
preferred provider and the amount that the local authority would have set in a personal
budget or local mental health after-care limit to meet the person’s eligible needs by
arranging or providing accommodation of the same type. When considering the cost of
care inits area, the local authority is likely to identify a range of costs which apply to
different circumstances and settings. For the purposes of agreeing a ‘top-up’ fee the
local authority must consider what personal budget it would have set at the time care
and supportis needed. It should not automatically default to the cheapest rate or to any
other arbitrary figure.



Frequency of payments

27) In agreeing any ‘top-up’ arrangement, the local authority must clearly set out how
often such payments need to be made, for example, on a weekly or monthly basis.

Responsibility for costs and to whom the payments are made

28) When entering into a contract to provide care in a setting that is more expensive
than the amount identified in the personal budget, the local authority is responsible for
the total cost of that placement. This means that if there is a break down in the
arrangement of a ‘top-up’, for instance if the person making the ‘top-up’ ceases to make
the agreed payments, then the local authority would be liable for the fees until it has
either recovered the additional costs it incurs or made alternative arrangements to meet
the cared for person’s needs.

29) In terms of securing the funds needed to meet the total cost of the care (including
the ‘top-up’ element) a local authority has 3 options, except where it is being funded by
a deferred payment agreement, in which case it is added to the amount owed. In
choosing which option to take it will need to consider the individual circumstances of
the case, and should be able to assure itself of the security of the arrangements and
that there is no undue pressure on the person making the ‘top-up’ payment to increase
the level of payment. Whichever option it chooses, it remains responsible for the total
amount. The 3 options are:

streat the ‘top-up’ payment as part of the person’s income and therefore recover the
costs from the person concerned through the financial assessment (where the ‘top-up’
payments are being made by a third party rather than the cared for person, this is on the
assumption that the third party makes the payment to the person with care needs)

eagree with the person, the third party paying the ‘top-up’ (if this is not the cared for
person) and the provider that payment for the ‘top-up’ element can be made directly to
the provider with the local authority paying the remainder. However, as stated earlier,
this is not recommended.

ethe person making the ‘top-up’ payments pays the ‘top-up’ amount to the local
authority. The local authority then pays the full amount to the provider

30) In the cas of people with eligible needs who pay in full for their own care and support
who asks the local authority to arrange their care, refer to paragraph 41.

Provisions for reviewing the agreement



31) As with any financial arrangement, an agreement to make a ‘top-up’ payment must
be reviewed. A local authority must set out in writing details of how the arrangements
will be reviewed, what may trigger a review, and circumstances when any party can
request a review.

32) Local authorities should also consider how often it may be appropriate to review the
arrangements. In doing so it should bear in mind how often it reviews other financial
arrangements, such as deferred payment agreements. These should take place at least
annually and in line with wider reviews of the financial assessment.

Consequences of ceasing to make payments

33) The local authority must make clear in writing the consequences should there be a
break down in the arrangement to meet the cost of the ‘top-up’. This should include that
the person may be moved to an alternative accommodation where this would be
suitable to meet their needs and affordable within the personal budget or local mental
health after-care limit. As with any change of circumstance, a local authority must
undertake a new assessment before considering this course of action, including
consideration of a requirement for an assessment of health needs, and have regard to
the person’s wellbeing.

Price increases

34) Arrangements will need to be reviewed from time to time, for example in response to
any changes in circumstances of the cared for person, the person making the ‘top-up’
payments (if this is different from the cared for person), local authority commissioning
arrangements or a change in provider costs. However, these changes may not occur
together and a local authority must set out in writing how these changes will be dealt
with.

35) The local authority must clearly set out in writing to the person or persons
concerned its approach to how any increased costs may be shared. This should also
include details of how agreement will be reached on the sharing of any price increases.
This should also state that there is no guarantee that these increased costs will
automatically be shared evenly should the provider’s costs rise more quickly than the
amount the local authority would have increased the personal budget or local mental
health after-care limit and there is an alternative option that would be affordable within
that budget.

36) A local authority may wish to negotiate any future prices rises with the provider at
the time of entering into a contract. This can help provide clarity for adults and providers
and help ensure that the top up remains affordable.



37) The local authority should also make clear that where the person has a change in
circumstances that requires a new financial assessment and this results in a change in
the level of contribution the person themself makes, this may not reduce the need for a
‘top-up’ payment.

Consequences of changes in circumstances of the person making the ‘top-up’
payment

38) The person making the ‘top-up’ payment could see an unexpected change in their
financial circumstances that will impact their ability to continue to pay the ‘top-up’ fee.
Where a person is unable to continue making ‘top-up’ payments, the local authority
may seek to recover any outstanding debt and has the power to make alternative
arrangements to meet a person’s needs, subject to a needs assessment. The local
authority must set out in writing how it will respond to such a change and what the
responsibilities of the person making the ‘top-up’ payment are in terms of informing the
local authority of the change in circumstances.

First party ‘top ups’

39) The person whose needs are to be met by the accommodation may themselves
choose to make a ‘top-up’ payment only in the following circumstances:

ewhere they are subject to a 12-week property disregard (See chapter 8 on Charging)

ewhere they have a deferred payment agreement in place with the local authority.
Where this is the case, the terms of the agreement should reflect this arrangement. For
further guidance on deferred payment agreements see Chapter 9.

ewhere they are receiving accommodation provided under S117 for mental health
aftercare



